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Wireless Application Service Provider Association

REPORT OF THE ADJUDICATOR

Complaint reference number:
WASPA member(s):
Membership number(s):
Complainant:

Type of complaint:

Date complaint was lodged:
Date of the alleged offence:

Relevant version of the Code:

Clauses considered:

Relevant version of the Ad. Rules:

Clauses considered:

Related cases considered:

#7519

CellSmart Technologies / Foshini

Public

Unlawful Lottery / Pricing

2009-09-04
2009-09

7.4

3.1.2,3.9.1, 39.2, 41.1, 4.1.10, 4.1.11, 6.1.1, 6.2.5,

9.11

2.3

5.21.2,8.2.2

7103, 7104, 7105, 7289, 7317, 7734

Complaint

1. On 04 September 2009 a complaint was submitted to the WASPA secretariat by a

journalist relating to short code 33429 which is operated by Cellsmart (the SP) in which

the complainant indicated that:

1.1. the SP had contravened the Lotteries Act 57 of 1997 (hereinafter the “Lotteries

Act”) and offered a prize which did not promote the promoter as required by the

Lotteries Act;

1.2.Clauses 3.9.1,3.9.2,4.1.1,4.1.10,4.1.11, 6.1.1, 6.2.5, 9.1.1 were breached;

III

1.3.There were “severa

breaches of the Advertising Rules.
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SP Response

The SP was asked to respond by the WASPA secretariat on the 04 September 2011 and
reminded again to reply on the 15 September 2011. Notwithstanding the notice and the

reminder no reply from the SP was forthcoming.

WASPA Secretariat request

3.

The WASPA secretariat contacted the adjudicator and requested that this matter be put
on hold pending the outcome of the appeal in the matter of complaints 7103, 7104 and
7105. The adjudicator duly agreed to this postponement as the appeal in the said

matters dealt with the issue of the unlawfulness of promotional competitions.

Outcome of Appeal in complaints 7103, 7104 and 7105

The appeal in the above complaints was duly delivered on the 04 January 2011. Within
the appeal it was duly found that WASPA adjudicators do not have the right to make a
finding on the lawfulness or otherwise of WASPA members’ conduct. As the merits of
this argument were fully traversed within that adjudication which is easily available on

the WASPA web site they are not repeated here.

Complainant Dies

5.

Thereafter on the 09 June 2011 the WASPA secretariat was informed by the
complainant’s wife that the complainant had passed away and further that she wished

to close all complaints lodged by her husband.

Portions of the Code of Conduct (version 7.4) considered:

6.

7.

3.1.2. Members are committed to lawful conduct at all times.

3.9.1. Members must bind any information provider with whom they contract for the

provision of services to ensure that none of the services contravene the Code of
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10.

11.

12.

13.

14.

Wireless Application Service Provider Association

Report of the Adjudicator Complaint
#7519
Conduct.

3.9.2. The member may suspend or terminate the services of any information provider

that provides a service in contravention of this Code of Conduct.

4.1.1. Members must have honest and fair dealings with their customers. In particular,
pricing information for services must be clearly and accurately conveyed to customers

and potential customers.

4.1.10. Members undertake to inform their wireless application service customers that
they are bound by this Code of Conduct. Members also undertake to make these
customers aware of the WASPA complaints procedure and the mechanism for making a

complaint, should any customer wish to do so.

4.1.11. Members' web sites must include a link to the WASPA web site and/or this Code

of Conduct.

6.1.1. In addition to the provisions listed below all members are bound by the WASPA

Advertising Rules, published as a separate document.

6.2.5. The price for a premium rated service must be easily and clearly visible in all
advertisements. The price must appear with all instances of the premium number

display.

9.1.1. Any promotional material for a competition service must clearly display the full

cost to enter the competition and any cost to the user to obtain the prize.

Decision

15.

16.

17.

From the above facts it is clear that whether there has or has not been a breach of the
Lotteries Act is irrelevant for the purposes of this adjudication as WASPA adjudicators do

not have the jurisdiction to make a finding on this issue.

There is a bald allegation that the SP in this matter has not bound the IP to the WASPA
code. As the SP has not responded and there is no evidence supporting this allegation no

finding can be made on this allegation.

It is unclear as to how the SP is supposed to have contravened clause 3.9.2 of the
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WASPA Code of Conduct. It should be noted that this clause indicates that SP’s “may”
terminate or suspend the services of the IP. Bearing in mind that no finding has been
made regarding the compliance with the WASPA Code of Conduct by the IP it is not clear

why this clause has been invoked by the complainant.

18. Clause 4.1.1 is also referred to by the complainant but no elaboration on this clause is
provided. Unfortunately, as is often the case in adjudications, the quality of the
advertisement provided by the complainant is so poor as to be illegible. Certainly there
appears to have been an advertisement but whether the WASPA Code of Conduct was
complied with in terms of the requirements relating to pricing is impossible to
determine with the material provided. As such no finding on this aspect of the WASPA
Code of Conduct can be made. The same applies to clause 4.1.10 of the WASPA Code of

Conduct.

19. In contrast to the above issues, the reproduction of the SP’s web site by the complainant
is much clearer and clearly indicates a failure by the SP to refer to the WASPA code of
conduct on its web site as required by clause 4.1.11. Indeed the SP still has not provided
a link to the WASPA web site and/or the WASPA Code of Conduct, notwithstanding that
it does, on some pages, provide an image of the WASPA logo (which is notably not
hyperlinked to the WASPA web site). As such the SP is found to have breached clause
4.1.11 and continues to do so approximately two years after this complaint was first

made.

20. Unfortunately the issue of pricing falls to be dealt with in a similar way as provided
above in that the advertisement is illegible and as such no finding in terms of clauses
6.1.1, 6.2.5 and 9.1.1 can be made. Clearly no finding on any Advertising Rules relating to

pricing can be made in this regard as well.

21. While the above conclusions essentially conclude the adjudication, three additional

questions are of somewhat academic interest, which are:

21.1. In the event that the complainant withdraws the complaint must the

adjudicator abandon the complaint?

21.2. Should this complaint be referred to the Lotteries Board for further

investigation?

21.3. Does a delay in the adjudication of a matter influence the outcome of the
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adjudication?

22. These questions have been dealt with in complaint 7289 and reference should be made

to the comments made therein.

23. For the above reasons no finding is made relating to the complaint in relation to the
alleged breach of clauses 3.1.2, 3.9.1, 3.9.2, 4.1.1, 4.1.10, 6.1.1, 6.2.5, 9.1.1. Clause
4.1.11 is found to have been breached by the SP.

Mitigation

24. N/A.

Aggravation

25. The SP failed to respond to the complaint.

26. The SP failed and continues to fail to provide the required link to the WASPA web site.

27. The SP has a record of failing to respond to complaints as evidenced by complaint 7734.

Sanction Imposed

28. The SP is fined an amount of R10 000.00, R8 000.00 of which is wholly suspended
provided that the SP provides a link to the WASPA web site as required by the current
WASPA Code of Conduct v.11 (clause 4.1.12) within 10 calendar days of this adjudication

being sent to the SP by WASPA, which link must be located on the SP’s home page.

29. The SP is warned to be aware of the requirements relating to pricing as set out in the

clauses indicated within this adjudication.
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Annexure A — Complaint

PLEASE NOTE THAT SOME IDENTIFYING PERSONAL INFORMATION HAS BEEN REMOVED BY

THE ADJUDICATOR DUE TO THE FACT THAT THIS ADJUDICATION WILL BE PUBLICLY

AVAILABLE.

----- Original Message -----

From: <REMOVED BY ADJUDICATOR>

To: <REMOVED BY ADJUDICATOR>

Cc: <REMOVED BY ADJUDICATOR>

Sent: Friday, September 04, 2009 2:28 PM

Subject: [WASPA.complaints] [formal] WASPA Code of Conduct
complaintRef:#7519Dear WASPA member,

The attached complaint has been lodged with WASPA against Cellsmart.

This complaint is being processed according to the formal complaint
procedure described in section 13.3 of the Code of Conduct.

< template notice snipped by Bretton

--- A copy of the complaint follows below ---
Complainant : <REMOVED BY ADJUDICATOR>
Email : <REMOVED BY ADJUDICATOR>
Referred :

Date : 2009/09/03

Wasp_Service : CellSmart

Description : See attached faxed complain

Status : Formal

Attached file : 28927858 Cellsmart.pdf
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Annexure C - Reminder

----- Original Message -----

From: <REMOVED BY ADJUDICATOR>

To: <REMOVED BY ADJUDICATOR>

Cc: <REMOVED BY ADJUDICATOR>

Sent: Tuesday, September 15, 2009 8:18 AM

Subject: [WASPA.complaints] Reminder: WASPA Code of Conduct complaint
Ref:#7519

> Dear WASPA member,

>

> This message serves as notification that the WASPA Secretariat has

> not received any response from your company regarding the attached
> complaint. As set out in the formal complaint procedure in section

> 13.3 of the WASPA Code of Conduct, members have five working days
> to provide a response to any complaints lodged.

>

> While you are not required to provide WASPA with a response, should
> no response be forthcoming from your office today, the WASPA Secretariat
> will be obliged to hand this complaint to an adjudicator without the

> benefit of your input.

>

> Should you still wish to respond, your reply should be sent to

> <complaints@waspa.org.za> and must be submitted by the close of

> business today.

>
> Please confirm your receipt of this message.
>

> Warm regards,

> WASPA Secretariat

>

> --- original notification attached ---

>

> oo Original Message --------

> Subject: [WASPA.complaints] [formal] WASPA Code of Conduct complaint
> Ref:#7519

> Date: Fri, 04 Sep 2009 14:28:56 +0200

> From: <REMOVED BY ADJUDICATOR>

> Reply-To: <REMOVED BY ADJUDICATOR>

> Organisation: Wireless Access Providers' Association

> To: <REMOVED BY ADJUDICATOR>

> CC: Complaints <REMOVED BY ADJUDICATOR>

Dear WASPA member,
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The attached complaint has been lodged with WASPA against Cellsmart.
This complaint is being processed according to the formal complaint
procedure described in section 13.3 of the Code of Conduct.

Accordingly:

- You have five working days to respond to the complaint, and to
provide the WASPA secretariat with any information you deem to be
relevant to this complaint.

- After five working days have passed, this complaint, together with
your response (if any) will be assigned to an adjudicator for review,
and if upheld, determination of appropriate sanctions.

- You do not have an obligation to respond to this complaint. Should
the WASPA secretariat not receive any response from you within this
time period, it will be assumed that you do not wish to respond.

- Your response, and any other correspondence relating to this complaint,
must be sent to <complaints@waspa.org.za. Correspondence sent to any
other address may not be deemed to constitute a formal response.

- The WASPA Secretariat will confirm receipt of your response.

If you have any questions regarding the Code of Conduct or the
complaints procedure, please address your queries to
<complaints@waspa.org.za.

Please confirm your receipt of this message.

Warm regards,
WASPA Secretariat

--- A copy of the complaint follows below ---

Complainant : <REMOVED BY ADJUDICATOR>
Email : <REMOVED BY ADJUDICATOR>
Referred :

Date : 2009/09/03

Wasp_Service : CellSmart

Description : See attached faxed complain
Status : Formal

Attached file : 28927858 Cellsmart.pdf

Thursday, 01 December 2011 Page 11 of 11


mailto:complaints@waspa.org.za
mailto:complaints@waspa.org.za

