Wireless Application Service Provider Association

REPORT OF THE ADJUDICATOR

WASPA Member (SP): Opera Interactive
Information Provider (IP): Mobimedia

Service Type: Public Comment
Source of Complaints: Public

Complaint Number: 7264

Code Version (CoC): Code of Conduct 7.4
Advertising Rules (AR): Advertising Rules 2.3
Date of Adjudication: 16 February 2010
Complaint

1. Onthe 05" August 2009 a complaint was lodged with the WASPA secretariat by a

journalist relating to short code 32971 which is operated by Opera Interactive.
2. The complaint indicated that:

2.1. “Many newspapers are now publishing premium SMS short codes under the guise of
seeking an “opinion”. In this case no costs are published or referred to in any way.
The user will gain nothing by paying for such a call. No service or promotion is

delivered. Could be a ploy to create an income stream for parties concerned.”

3. The advertisement in question was attached to the complaint and is attached hereto as

Annexure A.

SP Response to Complaint

4. The SP responded on the 15™ August 2009 by acknowledging that the SMS short code

should have been present by provided the following reasons for its omission:

4.1. “Usually the R1 price was always displayed next to the shortcode. However the paper
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has recently undergone a mild redesign and one of the new editorial staff began

publishing the shortcode at the end of articles without the price.

4.2.In its stead the paper had a boiler plate on page 2 giving the price (see attached copy
from July 29th).

4.3. As soon as this error was pointed out to the Herald, the omission was rectified and

the price is now displayed every time the shortcode is published.

4.4.The Herald would also like to state for the record that the purpose comment line is to
interact with readers. It was not and is not a revenue generating exercise. The

lowest premium R1 pricepoint was chosen to cover the cost of the reply SMS.”

5. The SP then went on to indicate that this was the first time the Herald Newspaper had
committed this offence and the Herald Newspaper has undertaken to hold training
sessions with its staff on this point. The SP apologised for the omission and provided

proof that the omission had been rectified (attached as Annexure B).

IP Response to Complaint

6. The IP in this matter also received notice of the complaint, but aside from providing
further proof that the problem had been rectified did not provide any further

information.

Portions of the Code of Conduct (version 7.4) considered:

7. 6.2.2. All advertisements for services must include the full retail price of that service.

8. 6.2.5. The price for a premium rated service must be easily and clearly visible in all

advertisements. The price must appear with all instances of the premium number

display.

Decision
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9. This adjudication is exceptionally straightforward. The SP in this matter has admitted
that the cost of the SMS was not provided in Annexure A and has remedied the breach
of clause 6.2.2 of the WASPA Code of Conduct. The complainant had no further

comment on the matter.

10. The only other question to deal with relates to whether this type of service is seen as a
manner of generating income as alleged by the complainant. It is not clear which clause
of the WASPA Code of Conduct this type of activity is seen as breaching. Indeed WASPA
members are generally for-profit organisations and | cannot see any reason why a profit
related to these services could not be made. Of course in this specific case the fact that
the SMS costs R1.00 makes it quite unlikely that any of the parties is making any

significant money, but even if it were it is unclear why this should be prohibited.

11. It should be noted that as both the SP and the IP were a party to this adjudication and as

such both of them stand to be sanctioned.

Mitigation/Aggravation
AGGRAVATION
1. In aggravation of the circumstances:

1.1.The SP has been previously involved in complaints where it was found guilty of

breaching the same provisions. See complaints 4712, 4782, 4783.

MITIGATION

2. In mitigation of the circumstances:
2.1.The price of the premium rated SMS is low (R1.00).
2.2.The problem has been rectified.

2.3.Training at the Herald’s offices has been organised and the SP has apologised for the

omission.
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Sanction Imposed

3. Asaresult of the breach of clause 6.2.2 of the CoC | impose the following sanctions:

3.1.The SP and IP are hereby reprimanded for allowing the article to be flighted without

the necessary price information being provided.

3.2.The SP is fined an amount of R2 000.00 to be paid within 10 working days of the date

this adjudication is published.

3.3.The IP is fined an amount of R1 000.00 to be paid within 10 working days of the date

this adjudication is published.

Appeal

Please note that should the SP wish to appeal this decision it must inform the secretariat of
this within five working days of this decision in terms of section 13.6 of the Code of Conduct

version 7.4.
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PLEASE NOTE THAT SOME IDENTIFYING PERSONAL INFORMATION HAS BEEN REMOVED BY

THE ADJUDICATOR DUE TO THE FACT THAT THIS ADJUDICATION WILL BE PUBLICLY

AVAILABLE.
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