Wirelazs Application Sarvice Provider Association

REPORT OF THE ADJUDICATOR

WASPA Member (SP) SMSnet

Information Provider (IP) Waptrick

Service Type Content

Source of Complaints Competitor
Complaint Number 3337

Date received 12 February 2008

Code of Conduct version 5.7

Complaint

The Complainant alleged breaches of sections 3.1, 3.4, 3.5, 4.1, 6.2.3, 11.1.1,
11.1.7 and 11.2.2 of version 5.7 of the WASPA Code of Conduct:

“While browsing on the WAP Site http://waptrick.com | saw a link called

\"Thousands of Full Track MP3\" On going to this link | found myself at
http://piwap.com. | then noticed numerous infringements of the WASPA
Code.”

The Complainant provided a number of screenshots in support of the Complaint.

Certain of these are set out in Annexure A to this Report.

The SP denied that it had breached the Code in any of the respects alleged and
provided a detailed Response with screenshots. Certain of these are set out in

Annexure B to this Report.

As there are a number of alleged breaches | have set out separately
e The relevant clause of the Code
e The specifics of the alleged breach as raised by the Complainant, and
e The Response as provided by the SP
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¢ Any additional information requested and received by the Adjudicator
e References to screenshots provided

e The finding in respect of the relevant clause(s) and alleged breach(es)

The alleged breaches of sections 3.1, 3.4.1 and 3.5.1 have been grouped together as

they all relate to the alleged breach of third party IP rights.

Breach of Third Party Intellectual Property (IP) Rights

Code

3.1. Professional and lawful conduct

3.1.1. Members will at all times conduct themselves in a professional manner in their
dealings with the public, customers, other wireless application service providers and
WASPA.

3.1.2. Members are committed to lawful conduct at all times.

3.4. Intellectual property
3.4.1. Members will respect the intellectual property rights of their clients and other

parties and will not knowingly infringe such rights.

3.5. Content control

3.5.1. Members must not knowingly transmit or publish illegal content.

Complaint
"Plwap and waptrick are selling and giving away Full Track Music and True Tones
where they do not have a license from the record labels. This can be confirmed with

the major labels.”

“SMSNet is fully aware that they do not have an agreement with the major record

labels as they approached the labels to license which was not granted.”
“SMSNet knows that they are selling content without a license.”

SP’s Response

“All these three claims about the copyright issues are not reflecting the truth. We

have agreements with some of the labels and we are at the process of agreement
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with some others. We have paid to some of the labels and we are waiting invoices

from some others to make their payments.

“The strange thing about these copyright issues is that the complaint is not coming
from the side of any Copyright Companies but from one of our rivals; exactmobile.

We believe in fair rivalry but we are not considering this complaint in the borders of
fair rivelry.

“In addition to these, due to the “Confidentiality Term”s in the agreements we have
with the Copyright Companies, supplying any information related with the agreement
to the third parties is forbidden. The information they claim to have is forbidden to be

supplied.

Although knowing these facts, we have stopped selling and taken all the contents
with copyright on hold in order to check them again and not to cause any damage.”

Additional Information

Given the nature of the complaint and the Response received the Adjudicator
requested that the Complainant provide further evidence in support of its claims
involving third party IP violations by the SP.

The following are excerpts taken from e-mails from two third party licensors as
provided by the Complainant:

“Warner Music Gallo Africa Pty Limited is the exclusive licensee in Africa of the
Warner content. WMGA has the sole and exclusive right to license and sell

Warner music content.

It has come to our attention that SMS-Net are selling and giving away (WMGA)
content in South Africa.

| can confirm that SMS-Net have no license from WMGA to sell this content and

are thus unauthorized.

Any unauthorised use of our content is copyright infringement and thus illegal.”
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and

“[Universal Music] confirm that SMS Net did approach us for a licence last year
and the terms and conditions of were not agreed to. We were in the process of

negotiating.

They have resumed negotiations with us offering to pay for past use of our

product etc.”

Finding

The Adjudicator is satisfied on the basis of the information set out above that the SP
has breached sections 3.1.2, 3.4.1 and 3.5.1. Section 3.1.1 does not specifically
mention third party service providers which | regard as being distinct from “the public”

as | believe it to be intended in this section.

It appears that the SP has partially disclosed the true position but the emails quoted
from above appear to settle the crisp question of whether the SP has knowingly

infringed the intellectual property rights of other parties.

The SP is indeed correct that the IP rights lie to be enforced by the third party
licensors but it does not follow that an infringement of such rights should not be an
infringement of the Code of Conduct and therefore properly the subject of a

complaint under such Code.

Nor is the SP saved by the term and condition evident from Figure 5 in Annexure B
hereto which states that “[S]Jome of the contents may not be included in the
subscription due to their copyrights, these will be notified and can be bought
separately by ‘cost per download’ method”. Not only is it unclear how this will result in
copyright being respected but it appears as if the Complainant has in any event
obtained copyright material to which the SP did not have rights subsequent to

subscribing to the service.

The Adjudicator accepts in mitigation of any sanction to be imposed that the SP is
making efforts to regularise the position, including offers to make back payments,

and that it has removed offending content from the relevant site. The SP clearly
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needs to regularise its position as soon as possible as it is running a significant risk

of civil action.

The Adjudicator further does not believe that it is the role of WASPA to stand in the
shoes of the third party licensors so as to enforce their rights. This is more properly
done through the courts — WASPA's concern is rather the protection of consumers

and the promotion of fair and lawful practises.

In aggravation, however, is the fact that the SP must have known that it was in
breach of the Code but continued to offer copyright material in breach of the Code

and only ceased to do so upon notification of this Complaint.

This is a serious breach of the Code. | have not been able to locate any previous
complaint where a WASPA member has been found to have breached the provisions
of the Code in this manner.

Sanction:

The Adjudicator refers to the Report issued in respect of Complaint 3336 which was
delivered at the same time as this one. Although the sites are different the breaches

stem from the same facts.

The Adjudicator accordingly believes that the sanction delivered in respect of the
breach of section 3.4.1 in respect of Complaint 3336 should apply to the same

breach under this Complaint as if they were a single Complaint.

For the sake of convenience the relevant sanction under Complaint 3336 is as
follows:
“Taking the above factors in mitigation and aggravation into account the following
sanctions are imposed:
o The SP is ordered to ensure that it does not offer any material which it
does not have third party copyright holder permission to offer or which is in
breach of section 3.4.1 of the Code of Conduct. The SP is required to take
immediate steps to remove any content which it does not have authorisation
to offer and which may remain available. This sanction shall not be subject to

suspension through the noting of an appeal by the SP.
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o The SP is fined the sum of R50 000 with payment of R30 000 of this
amount suspended for a period of one year from date of receipt of this Report
by the SP subject to the SP not being found to be in breach of section 3.4.1 of
the Code during this time.

o The SP is issued with a formal reprimand and requested to note that
any further breach of section 3.4.1 may result in suspension from WASPA

and action being taken at network level.”

No pricing displayed
Code

4.1.1. Members are committed to honest and fair dealings with their customers. In

particular, pricing information for services must be clearly and accurately conveyed to

customers and potential customers.

Complaint
"SMSNet on the WAPSite piwap.com do not clearly display the pricing. The pricing is
placed at the top of the page and when you select on an item, you are automatically

billed. The user is not given the option to confirm their purchase.”

The Complainant provided the graphic set out as Figures 1 and 2 of Annexure A.

SP’s Response
The SP’s response is simply that the Complainant has not provided a full screen shot
and that an examination of such a screen shot clearly shows compliance with this

section of the Code.

The SP referred specifically to Figure 7 in Annexure B.

Finding

The version of the SP is accepted. No further investigation of the compliance of the
full page was entered into by the Adjudicator as it does not appear that the Complaint
took such full page into account. There is no explicit requirement in the section cited

requiring a confirmation of purchase.
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Hidden Costs

Code:

6.2.3. Pricing must not contain any hidden costs. Where applicable, pricing for
content services must include the cost of the content and indicate any bearer costs

that may be associated with downloading, browsing or receiving that content.

Complaint:
"Consumers are not advised that when they purchase the track, they will incur costs

in excess of R2.00 to download the track via GPRS.”

SP’s Response
The SP’s response is simply that the Complainant has not provided a full screen shot
and that an examination of such a screen shot clearly shows compliance with this

section of the Code.

The SP referred specifically to Figures 6 to 8 in Annexure B.

Finding
The version of the SP is accepted. No further investigation of the compliance of the
full page was entered into by the Adjudicator as it does not appear that the Complaint

took such full page into account.

Identification as subscription service
Code

11.1.1. Promotional material for all subscription services must prominently and

explicitly identify the services as “subscription services”.

Complaint

On the first page, you are shown Download and the Subscribe and download free.
By download there is no pricing to indicate that this will cost R20.00 and no
confirmation of this transaction. For the Subscription there is no subscription price,
billing frequency or any other information. The wording \"Subscription Service\" is not

present, there are no details of how to unsubscribe.

The Complainant provided the graphic set out as Figures 1 and 2 of Annexure A.
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SP’s Response

“The “subscribe and download free” link is shown for the entries by phone and this
link is directed to our subscription agreement page of hugemob.com. The
screenshots and the flowchart of our subscription system can be seen below. The
complaint #3336 was about this subject and a report prepared by us regarding to this

matter is sent to WASPA. There is an ongoing formal complaint about this subject.

The price and the billing frequency is clear and available on the agreement page.

The red marked parts are the places where the pricing is shown.”

The SP referred to the screen shots as set out in Annexure B to Report 3336.

Finding
The version of the SP is accepted. No further investigation of the compliance of the
full page was entered into by the Adjudicator as it does not appear that the Complaint

took such full page into account.

Notification message
Code:
11.1.7. Once a customer has subscribed to a subscription service, a notification

message must be sent to the customer containing the following information:
(a) The name of the subscription service;
(b) The cost of the subscription service and the frequency of the
charges;
(c) Clear and concise instructions for unsubscribing from the service;

(d) The service provider’s telephone number.

Complaint
"Once | had subscribed to the service | received no SMS advising me of the cost of

the subscription, frequency or how to unsubscribe.”

SP’s Response
“The “subscribe and download free” link is shown for the entries by phone and this
link is directed to our subscription agreement page of hugemob.com. The

screenshots and the flowchart of our subscription system can be seen below. The
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complaint #3336 was about this subject and a report prepared by us regarding to this

matter is sent to WASPA. There is an ongoing formal complaint about this subject.

The price and the billing frequency is clear and available on the agreement page.

The red marked parts are the places where the pricing is shown.”

The SP referred to the screen shots as set out in Annexure B to Report 3336.

Finding
The Adjudicator has tested the service and received the confirmation SMS. The
Adjudicator does not, however, find that there are grounds to reject the version of the

Complainant.

Accordingly no finding is made in respect of this Complaint and no sanction is

imposed.

Unsubscribe facility
Code:

11.2.2. All subscription services must have a readily available unsubscribe facility
which costs no more than one rand.

Complaint
" There is no mention anywhere of how to unsubscribe. Nothing on the WAP Site,

web site and as no SMS is sent there is no way to unsubscribe.”

SP’s Response

“The “subscribe and download free” link is shown for the entries by phone and this
link is directed to our subscription agreement page of hugemob.com. The
screenshots and the flowchart of our subscription system can be seen below. The
complaint #3336 was about this subject and a report prepared by us regarding to this

matter is sent to WASPA. There is an ongoing formal complaint about this subject.

The price and the billing frequency is clear and available on the agreement page.

The red marked parts are the places where the pricing is shown.”

The SP referred to the screen shots as set out in Annexure B to Report 3336.
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Finding
The version of the SP with regard to the presence of an online facility is accepted. No
further investigation of the compliance of the full page was entered into by the
Adjudicator as it does not appear that the Complaint took such full page into account.
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Annexure A — Screenshots & information as provided by the Complainant

Access http://waptrick.com from your mobile phone. You will see the following page:

% Free Download mp3 game video midi...
#WaPTRICK

waptrick.com

ad Sexy mobile games [Only +18]
Ultimate Strip Videos

Spice Girls and Craig David new album
Full mp3

Video Clips *updated#

Photo Gallery

Real Music

ad Extreme Videos [+25]

Poly midi Ringtones

Full Husic Clips

Games

Celebrity Topless

ad Sexy and Horny African Girls

Lolor Logos
Animations

Sound Effects

ad Celebrity Sex Tapes
Short Films

Psiloc Wireless Prese
Evaluation Yersion|

4 95:28 (lose

(¥) &

$waPTRICK

waptrick,com

ad Thousands of Fulltrack Mp3

Ultimate Strip Videos k

Spice Girls and Craig David new album I

Full mp3 -

Video Clips *updated* £

Photo Gallery o
i
C

Real Music

ad Extreme Videos [+25]
Poly midi Ringtones
Full Music Uips

Games

Celebrity Topless
ad Unlimited Hot Sexy Girls!

LolorLogos
Animations

Sound Effects

ad Sexy and Horny African Girls
Short Films

T 'l Dawin kMole said:

Figure 1

The ads rotate. Above are 2 screen shots with different ads. You will see on the left a number
of ad signs. When you select on the first one “ Thousands of Fulltrack Mp3, you will be routed
to the following page at the URL.
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:x FULLTRACK MP3

Current page:

- Download Web address: e

B : http://piwap.com/wapsa/[fulltrackfindex, I
Subscribe & Download Free jsp?partner=474&adlink=true&adtype=4 | :

Price : R20.0 - Per Download Connection:
Categories Normal

» +New+ ]
0o

Figure 2

If you select new or one of the links below new, you will be taken to a list of content such as :

ss FULLTRACK MP3 ® = l]ptinns

NEW(1/2)

lw T T~ T

Price : R20.0 - Per Download
» Chris Daughtry - Over You[Download] ;
» Sugababes - 3 Spoons of Suga[Download]
» Soulja Boy Tell em - Crank That[Download] "
» One Republic feat Timbaland - Apologize i
Instrumental[Download]

(=T )

ekl

» Arashi - Happiness[Download]
a 17:07 Back

a2 () &

x FULLTRACK MP3
Instrumental[Download]
» Arashi - Happiness[Download]

» Britney Spears - Baby Boy[Download]

» Britney Spears - Kiss Me All Over[Download]

» Justin Timberlake - Until The End Of Time[Download]

» Jennifer Lopez feat Ludacris - Do It Well Remix[Download]
|» Jay Z - Blue Magic[Download]

» Brltney Spears Gimme More Remlxlnownload|

Figure 3
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By selecting one of these links, you are automatically billed R20.00 and the content
downloaded.

2z (3) &4

Current page:

» Valentine's Day Special
se Adult Section Web address:

http://piwap.com/wapsafindex.jsp?

= Sexy Section partner=474&home=piwap.com

& Mobile Games
v Fulltrack Mp3 Connection:
|+ Real Tones Normal

{n Polyphonic Ringtones

Figure 4

Selecting customer services will take you to the following page:

£ x (ustomer Services 5 (3) =

Service is provided by the company SMSNET.
For other information and technical support call 0800212040
- 0125432006 - 0125432002

Customer Services:
(09:00 - 18:00)(Monday - Friday) i

« Home Page ]

_ 17:14 Back

LA AT DTS ST o W s —— © — — [ e r e o ) P e

m
=)

Figure 5
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Annexure B — Screenshots & information as provided by the SP

Piwap Main Page

w DIWAP - WinWAP for Windows

File Edit ‘iew Go Bookmarks Help

« » ® B O I <
Back Formward Home Reload Stop Search Boakr
: Address Ehttp:.-".-"piwap.u:um.»’wapsaf’ w IE

{—&fﬂ @
B Pivrap.com
wﬂxdult =ection

%Sex}g Section

& Mobile Garnes

a Fulltrack Mp3

&° Real Tones

1 Bolyphonic Ringtones

~ True Tones
o

Musiu: Yideos
g Cilms
;Wallpaper

- Themes

N Animatian

e Logo

+ For YWaphdasters

+ Customer Services

Only the services your phone supports are listed

GPRES and other bearer costs are not included in our service price

Figure 6

By Clicking Fulltrack MP3
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w FULLTRACK MP3 - WinWAP for Windows H[=1E3
File Edit Miew Go Bookmarks Help

Back Fomward Harne Feload Shop Search Bookrmark

© Address ihttp:.-".-"piwap.u:u:um.-"wapsa.-’fulltrau:k.-"index.isp?partner=M_SM&the vi‘ﬁ

Todays Content
Lucky Dube - Remember Me

- Downlogd
Categories
B et

» "Popular®

» Aftican Pop
» African House

» African Music

& rap

FI=E L

2 pop

» House busic
B rock

» Heawy MetalfHard Bock
» Foreign Film
» Electronic

» jazziblues

» latin

» classic

» oldies

» Ringtone Search

¢« Home Page

+ Customer Serices

GPRES and other bearer costs are not included in our serice price

Figure 7
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And Then Selecting African Pop as an Example

W FULLTRACK MP3 - WinWAP for Windows

File Edit Wew Go Bookmarks Help
X ) far (4] ' Q &
Back : ] Haome Feload i Search Bookmark

- Address ;-http:.-".-’piwap.c:u:um.-"wapsé.-"fulItrau:k.-’shnwcategDr;i.s.p?c=sapcup&p.ért w
AFRICAN POP{1/2)

{Price : R20.0 - Per Dowenlosd
» MNtando - IFamba Bhekile[Download]

» Mtando - zinyo Legolide[Download

» Mtando - Uyintombi Yam[Download)

» Mtando - Umama lapha[Download)

» Miando - Linkomo[Download]

» Miando - Ubuntu[Download]

» Mtando - Lufuno[Download]

» Mtando - Mguwe[Download)

» Mtando - Khawuleza[Download]

» Mtando - Mngani Wam[Download)

» Miando - Dali YWam[Download]

» Mtando - Mgumntonjani[Download]

» Malaika - Outro[Download]

» Malaika - Baba Warmi (Tribute Songi[Download]
» Malaika - Sajika[Download]

» Malaika - Ubuhle Bendoda[Downlogd]

» Malaika - Fever[Download]

» Malaika - Myixolele]Download]

» balaika - Mguwe[Download)

» Malaika - Noiyabonga Mkosi ¥am|[Download)
Forward=

¢ Categories
¢ Home Page

+ Customer Services

GPRS and other bearer costs are not included in our service price

Figure 8
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