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  REPORT OF THE ADJUDICATOR  
 
WASPA Member (SP): Dialogue Mobile(SP1)/ Smartcall Technology 

Solutions(SP2) 

Information Provider (IP): Loconet 

Service Type: SMS marketing campaign 

Source of Complaints: WASPA media monitor 

Complaint Number: 18986 

Code Version (CoC): Code of Conduct 12.1 

Advertising Rules (AR): 11.1.1; 11.2.1; 11.2.5 

Date of Adjudication: 

Other Adjudications referred to: 

30 June 2014 

 

 
 
Complaint  

1.  On the 26th November 2012, the WASPA media monitor lodged a complaint against 

Dialogue Mobile ( SP1) alleging that the following sections of the WASPA Code of Conduct 

(CoC) had been breached :  

1.1. Section 3.3.1 

1.2. Section  3.5.1 

1.3. Section 4.1.8 

1.4. Section 5.1.2 

1.5. Section  5.1.3 

1.6. Section 5.1.12 

1.7. Section 5.3.1 

1.8. Section 9.1.1 

1.9. Section 9.1.7  

2. The WASPA media monitor had received an unsolicited message on her personal phone on 

Sunday, 25th November 2012, at 10.18 hours, informing her that she was, άǘƻŘŀȅǎΩ ƭǳŎƪȅ 

winner of R125 000/gift, SMS ur name and number to 48040. SMS cost only R5. Offer 

expires today. Compeǘƛǘƛƻƴ ǾŜǊƛŦƛŜŘ ŀƴŘ ŀǇǇǊƻǾŜŘ ōȅ [ƻŎƻƴŜǘΦέ   



Wireless Application Service Provider Association 
 

Report of the Adjudicator Complaint #18986 

 

  
Monday, 14 July 2014   Page 2 of 52 

3. WASPA media monitor filed a formal complaint the next day (Appendix 1) on the grounds 

that 

3.1. The SMS was not a promotional competition; 

3.2. There was no confirmation of competition entry in response to her reply of name 

and phone number; 

3.3. wр ǿŀǎ ǊŜƳƻǾŜŘ ŦǊƻƳ ǘƘŜ ƳƻƴƛǘƻǊΩǎ ŀƛǊǘƛƳŜ ǿƘŜƴ ǘƘŜ ŜƴǘǊȅ ǇǊƻŎŜǎǎ ǿŀǎ ǘŜǎǘŜŘ ƻƴ 

26th November 2012, although the test number should not have been able to access the 

competition;  

3.4. No customer support number was available for queries; 

3.5. The SMS was unsolicited; 

3.6. It was sent on a Sunday; 

3.7. There was no opt-out on the message; 

3.8. The wording of the SMS suggests that the user had already won a prize; but there 

was no confirmation received; 

3.9. No details of the competition were given.  

4. The Media Monitor requested that 

4.1. All SMS marketing campaigns be stopped immediately; 

4.2. Information be provided on how the cell number was selected; 

4.3. An explanation of how the competition worked and how prizes were awarded be 

furnished. 

 

SPΩǎ Responses 

5. SP1 responded by forwarding the complaint to the IP and suspending its services the 

following day. SP1 also said that the IP was an affiliate member of WASPA (Appendix 2). In 

an email on the 28th November (Appendix 12), the SP1 stated that ǘƘŜ LtΩǎ ŀŎŎƻǳƴǘ ƘŀŘ 

only been activated on the 23rd November, that the IP signed up as a bulk account and had 
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then requested MT Billing for music download. His credit references were clear and there 

was no indication that he was running a competition campaign. He was informed of the 

WASPA CoC and this had been given to him. SP1 insisted that they only acted as the 

aggregator for the IP to use their routing system.  

6. ¢ƘŜ LtΩǎ ǊŜǎǇƻƴǎŜ ((Appendix 3) on the 27th November 2012 (by means of phone calls and 

emails) made it clear that he thought the complaint could be waived as they had been 

άǾƛŎǘƛƳǎέ ōŜŎŀǳǎŜ ǘƘŜȅ ǿƻǳƭŘ ƴƻǘ ƘŀǾŜ ŜƴǘŜǊŜŘ ŀ ²!{t! ŜƳǇƭƻȅŜŜ ƛƴ ǘƘŜ ŎƻƳǇŜtition and 

the suspension was bad for business. He alleged that the cell numbers had been entered 

on 21st November 2012 ς although SP1 said the IP had only been activated on the 23rd 

November 2012.  

7. On the 28th November 2012, the IP admitted: 

7.1. They had now familiarised themselves with the WASPA CoC and realised they were 

at fault; 

7.2. They should not have charged R5 for processing and delivery; 

7.3. They should not have sent the SMSes on a Sunday;  

7.4. The message in the SMS was unclear; 

7.5. They would not run any more promotional or reward events; 

7.6. They would adhere to any recommendations by the Media Monitor and they 

apologised for the inconvenience. 

8. SP1 wrote in the afternoon of 28th November 2012 (Appendix 4) ǘƘŀǘ ǘƘŜ LtΩǎ ŀŎŎƻǳƴǘ ǿŀǎ 

activated on 19th November, but there had been connection problems and it only went live 

over the weekend.  They did not support the IPΩǎ ōŜƘŀǾƛƻǳǊ ŀƴŘ ǘƘŜ ŀŎŎƻǳƴǘ Ƙŀd been 

suspended from the time they learnt of it. 

9. The WASPA Media Tester then tested the IP subscription service (18986.022) and 

discovered that 

9.1. Billing on subscription page and the wording in terms and conditions were in the wrong 

format; 

9.2. There was no double opt-in present; 
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9.3. There was no welcome message; 

9.4. SMSing STOP to the advertised shortcode did not unsubscribe the tester; 

9.5. SMSing CANCEL did not unsubscribe either;  

9.6. No termination of service message received. 

10. The test indicated that another SP was involved with the termination process, and the 

Media Monitor notified SP2 on 30th November 2012 (Appendix 6).  

11. A reply on the same day (Appendix 6) indicated that SP2 signed an agreement with the 

IP and allocated shortcodes to them. However these services were not live and the client 

was not billing for the services as he was still busy with development. SP2 suspended 

services to the IP until testing was completed and instructed the IP to deactivate the link 

until services were live. 

12. As a result of the test on the IP subscription service, the Media Monitor added the 

following clauses to those she had listed previously as having been breached (Appendix 

14): 

12.1. Section 4.1.1 

12.2. Section 11.2.4 

12.3. Section 111.3.1 

12.4. Section 11.5.1 

12.5. Section 11.5.2 

12.6. Section 11.9.4 

12.7. Section 11.9.5 

12.8. Section 11.9.6 

12.9. Section 11.9.10  

13. Also on the 30th November, SP1 said they thought the IP was a new client and did not 

know they were still using SP2 (Appendix 7). SP2 noted (Appendix 7) that the billing was 

not active and the subscription did not go through SP2, only the άunsubscriptionέ SMS 

number. 

14. On the 3rd December the Media Monitor requested the Complaints division to send the 

complaint for formal adjudication (Appendix 8). Both SP1 and IP responded the next day: 

SP1 promising cooperation and IP apologising again and saying they were a new WASPA 

member and therefore still learning the ropes. 
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15. On 6th December the IP wrote again (Appendix 9) admitting liability and promising 

15.1. Never to breach the CoC again; 

15.2. To refund all consumers. 

16. On 7th December 2012, SP1 offered in mitigation (Appendix 10) that 

16.1. The IP was a customer for a very short time; 

16.2. The IP is a WASPA affiliate; 

16.3. The IP has admitted the mistakes were due to inexperience and lack of 

understanding of the rules;  

16.4. The IP is willing to make full refunds to the 1333 customers who were charged; 

16.5. The SP1 terminated the service immediately on hearing of the breach of code; 

16.6. The SP1 has a good record of compliance; 

16.7. There was no way to stop the sending of messages as there was no indication of an 

imminent send: the service signed up for was different to what was carried out; 

16.8. There was no history of the IP breaching the CoC so there was no reason for 

suspicion; 

16.9. Very little revenue was made; no revenue is due to IP; and the IP still owes the SP1 

money. 

16.10. Reference was made to 14.4.6, pointinƎ ƻǳǘ ǘƘŀǘ άǿƘŜǊŜ ŀ ǎŜǊǾƛŎŜ ƛǎ provided by one 

WASPA member using the facilities of another member, if the member providing 

these facilities has taken reasonable steps in response to any alleged breach of the 

Code by the member providing the service, this must be considered as a significant 

mitigating factor when considering any sanctions against the member providing the 

ŦŀŎƛƭƛǘƛŜǎέΦ 

17. On 12th December 2012, the Media Monitor asked that the complaint be held back until 

refunds had been made.  On 20th December 2012, SP1 informed the Media Monitor that 

full refunds had been made by the SP1, but information should be withheld from the IP 

since SP1 was still awaiting settlement of the account by the IP.  
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Portions of the Code of Conduct (version 12.1) considered: 

¶ 3.3.1 Members will not offer or promise services they are unable to  
provide. 

¶ 3.5.1 Members must not knowingly transmit or publish illegal content. 

¶ 3.9.1 Members must bind any information provider with whom they contract for  
the provision of services to ensure that none of the services contravene the 
Code of Conduct or Advertising Rules. 

¶ 3.9.2 Where any information provider that is not a WASPA member  
conducts any activity governed by the provisions of this Code, and makes 
use of the facilities of a WASPA member to do so, that member must ensure 
that the information provider is made fully aware of all relevant provisions 
of the Code. 

¶ 3.9.3 Notwithstanding clause 3.9.2, where an information provider makes    
use of a member's facilities for the sending of spam or fails to comply with 
the provisions of 5.1.11, the member shall not be liable for any such breach 
unless the member failed to take the reasonable measures contemplated 
and provided for in 5.3.1. 

¶ 3.9.4 A WASPA member shall, by obtaining the information provider's  
signature on the WASPA template agreement, be deemed to have taken all 
reasonable steps to ensure that the information provider is fully aware of 
the terms of the WASPA Code of Conduct and this shall be considered as a 
mitigating factor for the WASPA member when determining the extent of 
any possible liability for the breach of the provisions of the WASPA Code of 
Conduct as a result of any act or omission by the information provider. 

¶ 4.1.1. Members must have honest and fair dealings with their customers. In  
particular, pricing information for services must be clearly and accurately 
conveyed to customers and potential customers. 

¶ 4.1.2.  Members must not knowingly disseminate information that is false or  
deceptive, or that is likely to mislead by inaccuracy, ambiguity, exaggeration 
or omission. 

¶ 4.1.8. Customer support must be easily available, and must not be limited to  
a medium that the customer is unlikely to have access to (for example, 
support should not be limited to email if a significant number of customers 
do not have access to email). 

¶ 4.1.11 Members undertake to inform their wireless application service  
customers that they are bound by this Code of Conduct. Members also 
undertake to make these customers aware of the WASPA complaints 
procedure and the mechanism for making a complaint, should any customer 
wish to do so. 

¶ 5.1.2. Any message originator must have a facility to allow the recipient to  
ǊŜƳƻǾŜ Ƙƛǎ ƻǊ ƘŜǊǎŜƭŦ ŦǊƻƳ ǘƘŜ ƳŜǎǎŀƎŜ ƻǊƛƎƛƴŀǘƻǊΩǎ ŘƛǊŜŎǘ ƳŀǊƪŜǘƛƴƎ 
database, so as not to receive any further direct marketing messages from 
that message originator. 
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¶ 5.1.3.  For commercial messages, a recipient should be able to stop receiving  
ƳŜǎǎŀƎŜǎ ŦǊƻƳ ŀƴȅ ǎŜǊǾƛŎŜ ōȅ ǊŜǇƭȅƛƴƎ ǿƛǘƘ ǘƘŜ ǿƻǊŘ Ψ{¢htΩΦ LŦ ŀ ǊŜǇƭȅ ŎƻǳƭŘ 
pertain to multiple services, either all services should be terminated, or the 
ǊŜŎƛǇƛŜƴǘ ǎƘƻǳƭŘ ōŜ ƎƛǾŜƴ ŀ ŎƘƻƛŎŜ ƻŦ ǎŜǊǾƛŎŜ ǘƻ ǘŜǊƳƛƴŀǘŜΦ ¢ƘŜ ǊŜǇƭȅ Ψ{¢htΩ 
procedure should be made clear to the recipient at the start of any 
ƳŜǎǎŀƎƛƴƎ ǎŜǊǾƛŎŜΣ ŦƻǊ ŜȄŀƳǇƭŜ ōȅ ƛƴŎƭǳŘƛƴƎ άǊŜǇƭȅ {¢ht ǘƻ ƻǇǘ ƻǳǘέ ƛƴ ǘƘŜ 
first message sent. If it is not technically feasible for the recipient to reply to 
a specific message then clear instructions for unsubscribing must be 
included in the body of that message. 

¶ 5.1.5. ¢ƘŜ ǊŜǇƭȅ ά{¢htέ ƻǊ ŀƭǘŜǊƴŀǘƛǾŜ opt-out procedure must be included in all  
ŘƛǊŜŎǘ ƳŀǊƪŜǘƛƴƎ ŎƻƳƳǳƴƛŎŀǘƛƻƴǎΦ ! ά{¢htέ ǊŜǇƭȅ ƛƴ ǘƘƛǎ ƛƴǎǘŀƴŎŜ ǿƛƭƭ ǊŜŦŜǊ 
to all direct marketing communications from the message originator. 

¶ 5.1.9 Once a recipient has opted out from a service, a message confirming the  
opt-out should be sent to that recipient. This message must reference the 
specific service that the recipient has opted-out from, and may not be a 
premium rated message. 

¶ 5.1.10 ²ƘŜǊŜ ǘƘŜ ǿƻǊŘǎ Ψ9b5ΩΣ Ψ/!b/9[ΩΣ Ψ¦b{¦.{/wL.9Ω ƻǊ Ψv¦L¢Ω ŀǊŜ ǳǎŜŘ  
in plaŎŜ ƻŦ Ψ{¢htΩ ƛƴ ŀƴ ƻǇǘ-out request, the service provider must honour 
the opt-ƻǳǘ ǊŜǉǳŜǎǘ ŀǎ ƛŦ ǘƘŜ ǿƻǊŘ Ψ{¢htΩ ƘŀŘ ōŜŜƴ ǳǎŜŘΦ 

¶ 5.1.12  Direct marketing messages may not be sent on Sundays, public  
holidays, on Saturdays before 09:00 or after 13:00, or on all other days 
between 20:00 and 08:00, unless expressly agreed to in 
writing by the recipient. 

¶ 5.2.1.  Any direct marketing message is considered unsolicited (and hence  
spam) unless: 
(a) the recipient has requested the message; 
(b) the message recipient has a prior commercial relationship with the 
message originator and has been given a reasonable opportunity to object 
to direct marketing communications 
    (i) at the time when the information was collected; and 
    (ii) on the occasion of each communication with the recipient; or 
όŎύ ǘƘŜ ƻǊƎŀƴƛǎŀǘƛƻƴ ǎǳǇǇƭȅƛƴƎ ǘƘŜ ƻǊƛƎƛƴŀǘƻǊ ǿƛǘƘ ǘƘŜ ǊŜŎƛǇƛŜƴǘΩǎ ŎƻƴǘŀŎǘ 
ƛƴŦƻǊƳŀǘƛƻƴ Ƙŀǎ ǘƘŜ ǊŜŎƛǇƛŜƴǘΩǎ ŜȄǇƭƛŎƛǘ ŎƻƴǎŜƴǘ ǘƻ Řƻ ǎƻΦ 

¶ 5.3.1.  Members will not send or promote the sending of spam and will take  
reasonable measures to ensure that their facilities are not used by others for 
this purpose. 

¶ 9.1.1.  The total cost for any entry into a promotional competition shall not  
exceed R1.50. 

¶ 9.1.3.  Any promotional material for a competition service must include  
details of how the competition operates. 

¶ 9.1.5.  Promotional material must clearly state any information which is likely to  
affect a decision to participate, including: 
(a) the closing date;Ο 
(b) any significant terms and conditions, including any restriction on the 
number of entries or prizes which may be won;Ο 
(c) an adequate description of prizes, and other items offered to all or a 
substantial majority of participants, including the number of major prizes;Ο 
(d) any significant age, geographic or other eligibility restrictions;Ο 
(e) any significant costs which a reasonable consumer might not expect to 
pay in connection with collection, delivery or use of the prize or item;Ο 
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(f) the entry mechanism and workings of the competition;Ο 
(g) how a person may obtain the competition rules. 

¶ 9.1.7.  Competition services and promotional material must not: 
όŀύ ǳǎŜ ǿƻǊŘǎ ǎǳŎƘ ŀǎ ΨǿƛƴΩ ƻǊ ΨǇǊƛȊŜΩ ǘƻ ŘŜǎŎǊƛōŜ ƛǘŜƳǎ ƛƴǘŜƴŘŜŘ ǘƻ ōŜ 
offered to all or a substantial majority of the participants; 
(b) exaggerate the chance of winning a prize; 
(c) suggest that winning a prize is a certainty; 
(d) suggest that the party has already won a prize and that by contacting the 
promoter of the competition, that the entrant will have definitely secured 
that prize. 

¶ 9.1.8.  Any customer entering an IVR, SMS or MMS competition after the  
competition has closed must be sent a reply indicating that the competition 
has already closed. This is in order to prevent a customer from spending 
unnecessary time on a call or submitting repeated entries for a competition 
after the closing date or time. 

¶ 11.3.1. If a subscription service is initiated by entering a customer's mobile number  
on a web page or WAP site, then a separate confirmation message must be 
sent to the customer's mobile handset in order to prove that the number 
entered matches the customer's mobile handset number. This message may 
either: 
(a) contain a PIN which is then confirmed or validated on the web page, orΟ 
(b) contain the name of the service, an explanation of the confirmation 
process, and a URL with a unique identifier, which, when clicked, validates 
the handset number. 

¶ 11.5.1.  Once a customer has subscribed to a subscription service, a notification  
message must immediately be sent to the customer. This welcome message 
should not be mistaken for an advert or marketing message. The customer 
may not be charged for this message. 

¶ 11.5.2. The welcome message must start with the text "Welcome: " and must also  
be a clear notification of the following information, in the following order: 
(a) The name of the subscription service;Ο 
(b) The cost of the subscription service and the frequency of the charges;  
(c) Clear and concise instructions for unsubscribing from the service;Ο 

όŘύ ¢ƘŜ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜǊΩǎ ǘŜƭŜǇƘƻƴŜ ƴǳƳōŜǊ. 
¶ 11.9.4. ²ƘŜǊŜ ǘƘŜ ǿƻǊŘǎ Ψ9b5ΩΣ Ψ/!b/9[ΩΣ Ψ¦b{¦.{/wL.9Ω ƻǊ Ψv¦L¢Ω ŀǊŜ ǳǎŜŘ ƛƴ ǇƭŀŎŜ  

ƻŦ Ψ{¢htΩ ƛƴ ŀ ǊŜǉǳŜǎǘΣ ǘƘŜ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜǊ Ƴǳǎǘ ƘƻƴƻǳǊ ǘƘŜ ƻǇǘ-out request 
ŀǎ ƛŦ ǘƘŜ ǿƻǊŘ Ψ{¢htΩ ƘŀŘ ōŜŜƴ ǳǎŜŘΦ 

¶ 11.9.5. Where a service is linked to a specific short code in advertisements for that  
service, tƘŜƴ ǎŜƴŘƛƴƎ ŀ Ψ{¢htΩ ǊŜǉǳŜǎǘ ǘƻ ǘƘŀǘ ǎƘƻǊǘ ŎƻŘŜ ǎƘƻǳƭŘ ǊŜǎǳƭǘ ƛƴ ǘƘŜ 
termination of that service. If a request to a short code could pertain to 
multiple services, either all services should be terminated, or the recipient 
should be given a choice of service to terminate. 
Reminder: You are subscribed to [name of service provider] [content/service 
description]. Cost [cost of service and frequency of billing]. For help call [call 
ŎŜƴǘǊŜ ƴǳƳōŜǊ Ҍ άό±!{ύέ ƛŦ ŀǇǇƭƛŎŀōƭŜϐΦ ¢ƻ ǳƴǎǳōΣ Řƛŀƭ ώ¦{{5 ŎƻŘŜнϐΦ 

¶ 11.9.6. If a message sent by a customer cannot be parsed by a WASP, then the  
resulting response to the customer should contain sufficient information for 
the customer to be able to unsubscribe from that service, or to be able to 
contact the service provider's customer support. 

¶ 11.9.10. When a customer has requested that they be unsubscribed from a service,  
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an unsubscribe notification must be sent to that customer, and must use 
the following text format, flow and wording: 

¶ You've been unsubscribed from [service name]. 

¶ orΟYou've been unsubscribed from [service name]. To resubscribe 
[service activation instructions]. You'll then be resubscribed at [cost 
of service and frequency of billing]. 

¶ 14.4.6. Where a service is provided by one WASPA member using the facilities of  
another member, if the member providing these facilities has taken 
reasonable steps in response to any alleged breach of the Code by the 
member providing the service, this must be considered as a significant 
mitigating factor when considering any sanctions against the member 
providing the facilities. 

 
Advertising Rules: 

 

¶ 11.2.1 Text clearly Showing Access Cost and T&C for each service or Content  
type offered. 

¶ 11.1.1 A facility for opting out of receiving any further SMS, which must be  
the lowest possible cost if using SMS as the Access Channel for the 
unsubscribe method, or may not be more than 120 seconds if using IVR as 
the Access Channel for the unsubscribe method. 

¶ 11.2.5 All subscription services must have an unsubscribe facility available  
at no more than R1. 

 

Decision  

18. Sp1 refers to the IP being an affiliate member of WASPA (Appendix 10) and the IP 

itself also refers to it being a new WASPA member (Appendix 13ύΦ IƻǿŜǾŜǊ ǘƘŜ LtΩǎ 

membership of WASPA was terminated on the 10th July 2013 for non-payment of WASPA 

membership fees. 

19. On its own admissions, the IP was guilty of breaching:  

19.1. Section 5.1.12 by sending the SMSes on a Sunday;  

19.2. Sections 9.1.1 by charging more than R1.50. 

19.3. Section 3.3.1, Section 3.5.1, Section 4.1.2 and Section 9.1.7 ōȅ ǳǎƛƴƎ ΨǳƴŎƭŜŀǊΩ 

language and implying that the recipient had already won the prize.   

20. CǳǊǘƘŜǊƳƻǊŜ ǘƘŜ Lt ŀƎǊŜŜŘ άǘƻ ŀƴȅ ŦƛƴŘƛƴƎǎ ǘƘŀǘ ǘƘŜ aŜŘƛŀ aƻƴƛǘƻǊ Ƙŀǎ ƳŀŘŜέΦ The 

aŜŘƛŀ aƻƴƛǘƻǊΩǎ ŦƛƴŘƛƴƎǎ ǿŜǊŜ ǘƘŜ ǊŜǎǳƭǘ ƻf personal experience (Appendix 1) and 

subsequent tests made by the WASPA tester on the 26th November (Appendix 1) and via 

WAP to test the subscription process on the 29th November (Appendix 14). The IP admitted 
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that he had not understood the CoC, and ǘƘŜǊŜ ƛǎ ǘƘŜ aŜŘƛŀ aƻƴƛǘƻǊΩǎ ŜǾƛŘŜƴŎŜ ǘƻ ǇǊƻǾŜ 

that the following sections of the CoC were breached: 

20.1. Sending unsolicited marketing messages (Section 5.2.1) 

20.2. Providing no details of how the competition worked (Section 9.1.3) 

20.3. falsifying the logs submitted (Section 3.5.1) 

20.4. not providing accurate pricing information (Section 4.1.1)  

20.5. not confirming subscription service (Sections 11.3.1, 11.5.1 and 11.5.2)  

20.6. not providing a customer support number (Section 4.1.8) 

20.7. not providing an opt-out in the message (Sections 5.1.2, 5.1.3, 5.1.5; 5.1.9;  

5.1.10; 11.5.2; 11.9.4; 11.9.6 and 11.9.10) 

20.8. no response from the shortcode (Section 11.9.5)  

20.9. giving no confirmation or details of prize won (Section 9.1.3) 

20.10. No response to sms after competition was said to be closed (Section 9.1.8) 

21. The number of transgressions listed by the Media Monitor, as well as the admissions 

of guilt by the IP, indicate that the IP was inexǇŜǊƛŜƴŎŜŘΣ Ǉƻǎǎƛōƭȅ άǘǊȅƛƴƎ Ƙƛǎ ƭǳŎƪέ ŀƴŘ as 

ǎǳŎƘΣ άǳƴŦƻǊǘǳƴŀǘŜέ ǘƘŀǘ ǘƘŜ campaign targeted the Media Monitor.  If this had not been 

the case, they would have got away with their scam and many consumers would have 

been defrauded.  As it happened, this was prevented by quick action on the part of the 

Media Monitor and the termination of services by both SPs. However, as the IP is no 

longer a member, or affiliate member of WASPA, it has escaped sanctions. 

22. This is not the case regarding the two SPs involved. While both SPs immediately 

disconnected the IP once they had been alerted of the breaches of conduct, it is clear that 

ǘƘŜȅ ǿŜǊŜ ǳƴŀǿŀǊŜ ƻŦ ǘƘŜ LtΩǎ ŎƻƴŘǳŎǘ ǳƴǘƛƭ ƛƴŦƻǊƳŜŘ ōȅ ǘƘŜ aŜŘƛŀ aƻƴƛtor. Although SP1 

gave the CoC to the IP, nothing was done to ensure his compliance. In other words, the IP 

did not sign an agreement to abide by the code ς as suggested in Section 3.9.4.  In fact the 

LtΩǎ knowledge of the code was sketchy at best.   

23. It is ƴƻǘ ŎƭŜŀǊ ǿƘŀǘ άǊŜŀǎƻƴŀōƭŜ ƳŜŀǎǳǊŜǎέ ŀǊŜ ŜƴǾƛǎŀƎŜŘ ƛƴ {ŜŎǘƛƻƴ рΦоΦм, but it 
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seems a handover of the CoC was all that transpired and no requests were made for 

commitment.  

24. SP2 makes no mention of supplying the IP with the CoC.  

25. Such casualness can result in continuing spam contravening the CoC. Thus I find the 

two SPs guilty of contravening Section 3.9.1.  

26. SP1 could not provide ƭƻƎǎ ǘƻ άƛŘŜƴǘƛŦȅ ǘƘŜ ǎƻǳǊŎŜ ŦǊƻƳ ǿƘƛŎƘ ǘƘŜ ǊŜŎƛǇƛŜƴǘΩǎ 

ǇŜǊǎƻƴŀƭ ƛƴŦƻǊƳŀǘƛƻƴ ǿŀǎ ƻōǘŀƛƴŜŘέ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ {ŜŎǘƛƻƴ рΦмΦмм ŀƴŘ Ŏƻnfirmed that 

the information was provided by the IP ς falsely, as testified by the Media Monitor 

(Appendix 1).  

27. It is clear that the IP was completely ignorant of the WASPA complaints procedure as 

evidenced by his frequent calls and emails requesting that the complaint be dropped.  

28. While both SPs reacted promptly to the complaint, there was little done prior to the 

complaint to indicate that they acknowledged liability for their customersΩ contraventions 

of the CoC. However, it is clear that both SPs were unaware of the blatant transgressions 

of the WASPA CoC and did take immediate action when this came to light.  

 

Mitigation/Aggravation 

AGGRAVATION/MITIGATION 

1. In mitigation it must be acknowledged that both SPs acted quickly to terminate services 

to the IP, and SP1 in particular cooperated willingly with the investigation. The 

ŘƛŦŦƛŎǳƭǘƛŜǎ Ŏŀƴ ōŜ ŀǎŎǊƛōŜŘ ǘƻ ǘƘŜ LtΩǎ ƭŀŎƪ ƻŦ ŜȄǇŜǊƛŜƴŎŜΣ ƭŀŎƪ ƻŦ ŀǿŀǊŜƴŜǎǎ ƻŦ ǇƻǎǎƛōƭŜ 

retribution, connection difficulties and the confusion arising from the contracts with two 

SPs.  

2. SP1 undertook the process of refunding all 1333 consumers affected by the spam. 

3. Lǘ ƛǎ ŘƛŦŦƛŎǳƭǘ ǘƻ ŀǎǎŜǎǎ ǿƘŜǘƘŜǊ ǘƘŜ {tΩǎ ƛƴ ǘƘƛǎ ŎŀǎŜ ǘƻƻƪ ǎǳŦŦƛŎƛŜƴǘ ǎǘŜǇǎ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ 

the IP would respect the WASPA CoC. Based on the facts before me it would appear that 

a more conscious effort to uphold the standards set by the CoC might prevent future 

fraudsters from contravening the CoC with impunity. As a minimum clear contracting 

with the IP (which was not alleged by the SP) to respect the WASPA CoC must be done 
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by all SPs as laid down in Section 3.9.4 and must be specifically alleged and proved by 

both SPs.  

 

Sanction Imposed 

1. SP1 and SP2 are each fined an amount of R5 000 for a breach of sections 3.9.1 and 

according to section 3.9.2 of the CoC, suspended for three months starting from 15 July 

2014, with the proviso that during that period no IP making use of their services is found 

guilty of similar breaches of the code.  

2. Aǎ ǘƘŜ LtΩǎ ƳŜƳōŜǊǎƘƛǇ Ƙŀǎ ƭŀǇǎŜŘ ƴƻ ŀŎǘƛƻƴ Ŏŀƴ ōŜ ǘŀƪŜƴ ŀƎŀƛƴǎǘ ǘƘŜ LtΦ ¢ƘŜ ²ASPA 

secretariat is direct not to accept any application for membership by Loconet in the 

future unless it can provide substantive proof that it is able to abide by the WASPA Code 

of Conduct.  
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