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  REPORT OF THE ADJUDICATOR  
 
WASPA Member (SP): Opera Telecom t/a  / Opera Interactive (SP) (0068) 

Information Provider (IP): Sprint Media S.L. (IP) (1168) - Mobmatic  

Service Type: Subscription Service  

Source of Complaints: Public 

Complaint Number: 17611 

Code Version (CoC): Code of Conduct 12.0 /12.1 

Advertising Rules (AR): Advertising Rules 2.3 

Date of Adjudication: 

Other Adjudications referred to: 

15 June 2013 

16735, 16668  

 
 
Complaint Summary 

1.  Complaint ᾋ17611 is the escalation of the unsubscribe request ᾋ3118897 regarding 

subscription service charges.  The formal complaint was sent to the WASP on the 27 

June 2012 and the IP responded on 4th July 2012 initially denying any wrongdoing and 

refusing a refund.  Several further communications followed which included the re-

subscription of the complainant notwithstanding the existing unsubscribe request. On 

the 23rd August 2012 the IP reported that this matter was resolved and a day later (24th 

August 2012) the complainant contradicted that a resolution had been achieved and 

indicated that (notwithstanding this prolonged dispute) he had been re-subscribed to 

the service once again on or around the 24 August 2012. In total it would appear that 

the complainant was subscribed three times to the service offered by the SP/IP.    

 

Portions of the Code of Conduct (version 12.0/12.1) considered: 

¶ 11.2.1. Customers may not be automatically subscribed to a subscription service 

as a result of a request for any non-subscription content or service. Customers 

may not automatically be subscribed to a subscription service without 
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specifically opting in to that service. 

¶ 11.2.2. Any request from a customer to join a subscription service must be an 

independent transaction, with the specific intention of subscribing to a service. 

A request from a subscriber to join a subscription service may not be a request 

for a specific content item and may not be an entry into a competition or quiz. 

¶ 11.9.8. Members must ensure that the termination mechanism is functional and 

accessible at all times. 

¶ 11.9.14. If a consumer lodges a request with WASPA to be unsubscribed from a 

subscription service, the WASPA member concerned must honour that request 

within two working days (48 hours) of that request being passed on by WASPA. 

ADVERTISING RULES 

¶ None. 

 

Decision  

2. Clearly it is important that a positive act be performed by a potential customer in order 

to subscribe to a subscription service. This decision is a relatively simple case of an 

alleged automatic subscription with no action being alleged to have been made by the 

complainant. The IP in turn originally persisted with its claim that the complainant had 

been legitimately subscribed and provided suitable evidence (including, for example, the 

handset make) to support their allegation. (Please refer to the Annexures for the 

evidence provided by the IP).  

3. The complainant did little to refute that the evidence provided by the IP was incorrect 

and instead relied on a bare denial that he had subscribed to the service provided by the 

SP/IP. For instance it would be useful to obtain confirmation on that date the 

ŎƻƳǇƭŀƛƴŀƴǘΩǎ ƘŀƴŘǎŜǘ όƳƻōƛƭŜ ǇƘƻƴŜύ ǿŀǎ ƛƴ ŦŀŎǘ ŀƴ I¢/ tопрл ƻǊ ǘƘŀǘ ƴƻ ŀŎǘƛƻƴ ǘƻ 

subscribe the service was taken on the 13th June 2011.  

4. At this point, based on the evidence available, there was little to indicate that the 

complainant had not voluntarily decided to subscribe to the service as alleged by the SP.  
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5. However the complainant was subsequently (after the lodging of the complaint) re-

subscribed at which point the SP contacted the complainant and offered a full refund of 

R343.00 without admitting liability or wrongdoing.  

6. Although it is not discussed by either party it is worthwhile to consider the concept of 

the confidentiality of settlement negotiations between WASPA members and 

complainants. Both within the dispute resolutions process of WASPA and in the South 

African courts the concept of settlement negotiations is well entrenched. Settlement 

negotiations often result in the parties arriving at a mutual agreement and this is broadly 

to the benefit of all parties including WASPA as less time and money is sent resolving 

disputes that could have been settled. In general any negotiations between the parties 

should remain confidential and should not form part of the decision by the WASPA 

adjudicator. However this rule of the confidentiality of the settlement negotiations (and 

in particular an offer made by a particular party) cannot be retained in the event that the 

party making the settlement offer voluntarily provides the details of this offer to a third 

party. In this case the SP involved directly disclosed to the WASPA secretariat that an 

offer had been made to the complainant and the amount of the offer. As such the SP 

voluntarily chose to waive the confidentiality of this communication by its own action. 

As a result this email and the offer contained therein form part of the record.  

7. Returning to the matter at hand it appears to be common cause between that parties 

that if the complainant had been automatically subscribed and had not taken an active 

step to request that he be subscribed to the subscription service then such an act would 

contravene 11.2.1 of the WASPA Code of Conduct. As such there is no dispute of law or 

of the WASPA Rules. Only a dispute of fact remains, to wit: Did the complainant take an 

active step to subscribe to the service on three separate occasions?  

8. On the balance of probabilities and considering all the facts in my possession I find it 

unlikely that the complainant re-subscribed on two further occasions bearing in mind 

that he was already unhappy with the SP/IP and required that the matter proceed to a 

formal dispute. Consequently I find that the SP has contravened clause 11.2.1 in that the 

complainant was automatically subscribed to a service which he did not specifically 

request.  

 

Mitigation/Aggravation 
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AGGRAVATION/MITIGATION 

1. The SP has had eight adjudications published in which it was alleged that clause 11.2 was 

breached since 13 December 2012. Very similar facts were discovered in several of these 

communications but in many of these complaints no finding of a breach of clause 11.2 

was able to be found. A further reference to complaint 16735 makes interesting reading 

in terms of the track record of the SP, although this adjudication was partially 

overturned on appeal. Of particular concern was the finding in complaint 16668 that the 

IP falsified the logs which were submitted to the WASPA Secretariat.  

2. It is worth noting that the actual infringements in this matter occurred some time ago 

and similar action has been taken with regard to the breach of the WASPA Code of 

Conduct in the intervening time.  

 

Sanction Imposed 

1. The IP is fined an amount of R5 000 for a breach of section 11.2.  

2. The IP is required to refund the complainant the full subscription fees paid by the 

complainant. If the complainant refuses to accept the refund within the period of 30 

calendar days of the publishing of the report or does not respond to at least three 

requests by the IP within those 30 days then no further action in this regard need be 

taken by the IP.  

3. The SP and the IP are required to remedy the breach of clause. 11.2 within its technical 

systems.  

4. The IP is fined an amount of R50 000 which is fully suspended provided that the IP does 

not re-subscribe the complainant again. 
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B1 Complaint Ref ᾋ17611 escalation of unsubscribe request ᾋ3118897 
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Removed by adjudicator 

 

Removed by adjudicator 
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B2 Unsubscribe request  

 
 

 

Removed by adjudicator 
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B3 Logs for unsubscribe request 

 

 

 

 

Removed by adjudicator 

 

Removed by adjudicator 
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Removed by adjudicator 
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B4 17611.004 WASP reply 2012-07-04 
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Removed by adjudicator 
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