REPORT OF THE ADJUDICATOR
WASPA Member (SP):

iTouch

Information Provider (IP):
(if applicable)
Service Type:

Advertising

Complainant:

Competitor

Complaint Number:

0582

Code version:

Code v4.6 and Ad Rules v1.6

Complaint
This complaint relates to a series of advertisements placed in the print media ("Heat"
magazine) by the Member, under the brand "35050". The advertisements appear to
have taken up one full page of the magazine, which appeared in October 2006. There
were a plethora of items advertised on the page, the three complained of being the
following:
Complaint #1
At the top left of the page was an advertisement for a competition entitled "The Devil
Wears Prada" (the "Prada" advertisement). The title is a reference to a motion picture of
the same name which was being widely screened at cinemas at the time the
advertisement was printed. Members of the public were enjoined to SMS the word
"PRADA" to the shortcode "35050" and stand the chance of winning prizes listed in the
advertisement.
Complaint #2
Towards the bottom right of the page was a advertisement entitled "Smooth Operator"
(the "Smooth Operator" advertisement) which promoted a service that allowed members
of the public to SMS the words "TIP16 FLIRT" to the shortcode "35050" and in return be
sent a "flirting tip". The advertisement was enclosed in its own border.
Complaint #3
Just below the Smooth Operator advertisement were three items one below the other
entitled "Angel Messages", "Celebrity Style" and "Cool Name" respectively (the
"Miscellaneous" advertisements). These were all included in the same border, but to the
left and obscuring the left border was a stylised cellular telephone with the words "text
fun" and "all services R5/sms" written on it. "R5/sms" was printed in yellow. The top
edge of the cellular telephone slightly obscured the bottom left of the Smooth Operator
advertisement.
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The complaint read as follows:
"(1)(2) 6.2.5. The price for a premium rated service must be easily and clearly visible in
all advertisements. The price should appear with all instances of the premium number
display.
(3) Section 6.3.1.2.1 of the Advertising guidelines (sic)
For each unique access number, the full and final cost of the access must be displayed
immediately below, or above, or adjacent to the unique access number in a font size and
font type that is easily visible and readable."
and further
"(1) In the competition ad The devil wears Prada, there is no pricing for the competition.
(2) In the smooth Operator ad, there is no pricing for this service.
(3) For the text fun, there are 3 services. The pricing should be directly below or above
the number. The pricing is to the side far away form the short code."
The advertisement is reproduced in Annexure "A".
Response
The WASPA Member responded as follows (the complaint text was included in the
response):
"Dear Ant,
In response to this complaint:
Detailed_Description_Complaint:
(1) In the competition ad The devil wears Prada, there is no pricing for the competition. This is correct, in our rush to meet the print deadline, we missed this detail. The pricing
for the competition was R5. The lack of pricing was an oversight on our part.
(2) In the smooth Operator ad, there is no pricing for this service. Pricing is clearly
displayed under "Text Fun" as "R5/sms" in bold yellow font.
(3) For the text fun, there are 3 services. The pricing should be directly below or above
the number. The pricing is to the side far away form the short code. Pricing for the text
services is clearly indicated under the header "Text Fun" as "R5/sms for all services" in
bold yellow font.
Kind regards,
Toni
Toni Westaway
Portal & CRM
www.35050.co.za
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(t) 021 415 2138
(c) 083 255 6752
(e) toni@itouch.co.za"
The full response is included to establish the Member's brand as "35050".
Portion of the Code Considered
The complainant cited section 6.2.5 of the WASPA code, which reads as follows:
"6.2.5. The price for a premium rated service must be easily and clearly visible in all
advertisements. The price must appear with all instances of the premium number
display."
The complainant also cited section 6.3.1.2.1 of the Advertising Rules, but no such
section exists. The only sections incorporating the words quoted in the complaint relate
to Outdoor Media (section 7), Internet Web Sites (section 9) and Email Offers (section
10). None of these sections are pertinent to the complaint.
Notwithstanding, section 5.2.2.2 of the Advertising Rules, which relate to print
advertisements placed in Magazines, reads as follows:
"5.2.2.2 Position Of Cost Text:
• For each unique access number, the full and final cost of the access must be displayed
immediately below, or above, or adjacent to the unique access number or Content
access code in a non-serif font, even if there is a uniform cost of access displayed
throughout the magazine and/or a series of pages allocated to one advertiser.
• If multiple offers are made in the same advertisement (spread across one or more
pages) and the cost differs with each offering, each offering must clearly show the
individual costs, again immediately below, or above, or adjacent to the unique access
number in a non-serif font"
Members are bound by the Advertising Rules by virtue of section 6.1.1 of the Code of
Conduct.
Decision
Complaint #1
The Member admits its fault relating to the Prada advertisement, and so no further
discussion is required, save to find that that this advertisement breached section 6.2.5 of
the WASPA Code of Conduct.
Complaint #2
The Member's contention is that the price of the Smooth Operator advertisement
appears in the stylised cellular telephone mentioned above with the title "text fun". This
is a rather disingenuous contention, as the submission in respect of complaint number 3
states that "For the text fun, there are 3 services." If the Member considers the
Miscellaneous advertisements to be the "text fun" items, it is surely contradictory to state
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that the Smooth Operator advertisement's cost text also appears under that heading.
The Member itself clearly considers these two items as separate. Moreover, while the
stylised cellular telephone does slightly overlap the Smooth Operator advertisement
border, this is not sufficient to establish a link between the two items. Consequently the
Member's contention that a price was listed in the Smooth Operator advertisement is
rejected and the adjudicator finds that this advertisement breached section 6.2.5 of the
WASPA Code of Conduct.
The adjudicator moreover takes a rather dim view of the Member's assertion that the
"text fun" cost related to the Smooth Operator advertisement - this was clearly a
specious statement.
Complaint #3
The final complaint is that relating to the Miscellaneous advertisements (referred to by
the Member as "text fun"). The complainant did not cite the correct section of the
Advertising Rules, but even if it had done so, it is unlikely that the adjudicator would
have upheld this final complaint. The complainant is of the opinion that the cost should
be displayed "…directly below or above the number." Section 5.2.2.2 however (the
section of the Advertising Rules which would apply here) refers to the cost text being
"immediately below, or above, or adjacent" (my italics) to the unique access number. In
this case the stylised cellular telephone mentioned above contains the cost text, is
immediately to the left of all three service offerings, and is clearly associated with them.
The adjudicator accordingly finds that the Advertising Rules were not breached in this
instance.
Sanction
Both complaints that have been upheld relate to section 6.2.5 of the WASPA Code of
Conduct, and an examination of the Member's record with WASPA reveals the following:
•

A complaint was upheld against the Member in the adjudicator's report in respect
of complaint numbers 0014 and 0015 regarding a breach of section 6.2.5 of the
WASPA Code of Conduct.

•

Two complaints were upheld against the Member in respect of a breach of
section 9.1.1 of the WASPA Code of Conduct (both under complaint number
0056). This section relates to the display of pricing in promotional material for
competitions.

The first prior breach has predictably been taken into account in determining the
quantum of the fine to be levied on the Member. The second complaint related to a
different medium, having been SMSed to the complainant, and also related to a
competition and not to a service. Notwithstanding, the Member is clearly not at pains to
comply with the Code of Conduct as regards pricing, and this second breach has thus
also been taken into account.
Complaint #1
In respect of the breach of section 6.2.5 of the WASPA Code of Conduct, a fine of
R 10 000.00 is imposed on the Member.
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Complaint #2
In respect of the breach of section 6.2.5 of the WASPA Code of Conduct, a fine of
R 10 000.00 is imposed on the Member.
Fines are payable to WASPA within five (5) working days of notification of this sanction.
23/1/2007

Annexure A

